
 
 

April 9, 2008 
 
 
 
The Honorable Nancy Pelosi 
Speaker of the U.S. House of Representative 
H-232, U.S. Capitol 
Washington, DC 20515 
 
Dear Speaker Pelosi: 
  
A bill is now making its way through the House that would have a significant impact on property 
rights and economic growth in the U.S. 
  
The bill, the Clean Water Restoration Act (H.R. 2421), is sponsored by Rep. James Oberstar.  A 
similar bill, S. 1870, has been introduced by Senator Russell Feingold in the Senate.  The Clean Water 
Restoration Act seeks ostensibly to restore protections under the Clean Water Act lost due to Supreme 
Court decisions in 2001 and 2006 and to clarify which waters would be subject to regulation under the 
act. 
  
We’re concerned, however, that the Clean Water Restoration Act would achieve the opposite: It would 
expand the scope of the Clean Water Act far beyond its original intent while increasing confusion over 
what is and isn’t to be protected. In addition, we believe the bill runs counter to the principle of 
accountable government as it seeks to transfer legislative power from elected officials to the judiciary. 
  
In the 30+ years that the Clean Water Act has been on the books, there’s been considerable uncertainty 
over what is subject to federal regulation. As a General Accountability Office report notes, “[Army 
Corps of Engineers]… districts differ in how they interpret and apply the federal regulations when 
determining what wetlands and other waters fall within the jurisdiction of the federal government.” 
  
The absence of clear and consistent standards under the Act has led to abuse. 
  
Two U.S. Supreme Court cases, one in 2001 (Solid Waste Agency of Northern Cook County v. U.S. 
Army Corps of Engineers) and another in 2006 (Rapanos v. U.S.), have significantly reduced the 
potential for abuse under the Clean Water Act. 
  
The Clean Water Act was intended to prevent pollution of “navigable waters” of the U.S. The Court’s 
decisions limit the federal government’s previously wide latitude to define “navigable” and exert federal 
authority. Isolated, non-navigable waters, for example, are no longer subject to regulation. Isolated 
drainage ditches with insignificant, intermittent flows also are no longer subject to federal authority 
under the Clean Water Act. 
  



page 2 

The bill would give federal agencies authority over “all interstate and intrastate waters,” including non-
navigable waters. As such, it not only seeks authority far beyond the original scope of the Clean Water 
Act, but beyond Congress’s constitutional powers, as “non-navigable” waters are unlikely to fall under 
the Commerce Clause, the principle enumerated power upon which Congress has relied for passage of 
environmental laws. Greater confusion over what waters are and are not subject to the Act would 
result, requiring the courts to attempt to sort things out. 
  
The bill would also permit Congress to abdicate its legislative responsibilities. It defines “waters of the 
United States,” in part, as “all waters… to the fullest extent that these waters, or activities affecting 
these waters, are subject to the legislative power of Congress under the Constitution,” effectively 
deferring to courts to determine what waters are subject to regulation. 
  
Thank you for your immediate attention to this important issue. 
 
 
       Sincerely, 
 
David A. Ridenour 
Vice President 
National Center for Public Policy Research 
 
Jeff Eisenberg 
Director 
National Cattlemen’s Beef Association and  
The Public Lands Council 
 
Grover Norquist 
President 
Americans for Tax Reform 
 
R. Peter Weaver 
Dir. of Regulatory Compliance and Safety 
Independent Liquid Terminals Association 
 
Tom Schatz 
President 
Council for Citizens Against Government Waste 
 
Jack Field 
Executive Vice President 
Washington Cattlemen's Association 
 
Jake Cummins 
Executive Vice President 
Montana Farm Bureau Federation 

Keith W. McCoy 
Vice President, Energy and Resources Policy 
National Association of Manufacturers  
 
Mark Gaede 
Director of Government Affairs and  
Environmental Policy 
National Association of Wheat Growers 
 
Ted Nugent 
Board Member 
National Rifle Association 
 
Tim Phillips 
President 
Americans for Prosperity 
 
Fred Craig 
President  
Oregon Hunters Association 
 
Dan Keppen 
Executive Director 
The Family Farm Alliance 
 
Karen Kerrigan 
President & CEO 
Small Business & Entrepreneurship Council 
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Al Bettencourt 
Executive Director 
Rhode Island Farm Bureau 
 
Eric Aasmundstad 
President 
North Dakota Farm Bureau 
 
Michael Held 
Chief Executive Officer 
South Dakota Farm Bureau 
 
Gary Spires 
Director of Governmental Relations 
South Carolina Farm Bureau 
 
W. Lacy Upchurch 
President 
Tennessee Farm Bureau Federation 
 
Stanley Reed 
President 
Arkansas Farm Bureau 
 
Ashley Indrieri 
Executive Director 
Family Water Alliance 
 
Jim Slinsky 
Producer and Host 
Outdoor Talk Network 
 
Thomas F. Donnelly 
Executive Vice President 
National Water Resources Association 
 
Steve Appel 
President 
Washington Farm Bureau 
 
Jeff Holmes 
President 
New Hampshire Farm Bureau Federation 
 
 
 

Kay Teisl 
Executive Director 
Oregon Cattlemen’s Association 
 
Doug Mosebar 
President 
California Farm Bureau Federation 
 
Julie Suarez 
Director of Public Policy  
New York Farm Bureau 
 
Barry Bushue 
President 
Oregon Farm Bureau 
 
Justin Oldfield 
Director of Industry Affairs 
California Cattlemen’s Association 
 
Alan Foutz 
President 
Colorado Farm Bureau Federation 
 
Keith Olsen 
President 
Nebraska Farm Bureau Federation 
 
Lt. Col. Dennis J. Foster (U.S. Army, Retired) 
Executive Director, Masters of Foxhounds 
Association of North America 
 
Gary J. Palmer 
President 
Alabama Policy Institute 
 
Mr. David Waide 
President 
Mississippi Farm Bureau Federation 
 
Craig Lang 
President 
Iowa Farm Bureau 
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Brian Hawthorne 
Public Lands Director 
Blue Ribbon Coalition 
 
Keith Gray 
Director of National Affairs 
Alabama Farmers Federation 
 
Richard Nieuwenhuis 
President 
New Jersey Farm Bureau 
 
Tom Borelli, Ph.D. 
Portfolio Manager 
Free Enterprise Action Fund 
 
Paul J. Gessing 
President 
Rio Grande Foundation 
 
John Taylor  
President 
Virginia Institute for Public Policy 
 
Wayne F. Maresch 
Legislative Liaison 
Land Improvement Contractors of America 
 
Sharon Bolton 
Chief Executive Officer 
California Land Institute 
 
Amy Ridenour 
Vice Chairman 
Americans for the Preservation of Liberty 
 
 

Ryan Findlay 
Associate National Legislative Counsel 
Michigan Farm Bureau 
 
Frank Priestly 
President 
Idaho Farm Bureau Federation 
 
Jim Stergios 
Executive Director 
Pioneer Institute for Public Policy Research 
 
Steve Henson 
Executive Director 
Southern Appalachian Multiple-Use Council 
 
Marita Noon 
Executive Director 
Citizens Alliance for Responsible Energy 
 
William Greene 
President 
RightMarch 
 
John Tsarpalas 
President 
Sam Adams Alliance 
 
Bob Costello 
President 
Sam Adams Foundation 
 
 

 
For more information, contact: 
David Ridenour or Mike Hardiman 
The National Center for Public Policy Research 
501 Capitol Court, NE, Suite 200 
Washington, DC 20002 
(202) 543-4110 
dridenour@nationalcenter.org 
 


